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Issue I

COURT REPORTS

The court first addressed the illegal exaction claim, and found that
under illegal exaction jurisprudence the Normans could not seek
recovery for the Corps' redelineation of the wetlands as a violation of
the Act. Ruling it only possessed jurisdiction of an illegal exaction due
to a misrepresentation or misapplication of statutes, the court
determined that the Corps did not misapply the Act to the
redelineation of the Ranch even though the Act may have been
violated through expenditure of funds. Since the court lacked subject
matter jurisdiction to hear the illegal exaction claim, the court
dismissed the complaint.
Next, the court addressed the United States' motion in limine to
both bar the Normans from challenging the validity of the Corps'
redelineation of the Ranch in the context of a regulatory takings
action and to prevent the Normans from introducing related evidence
at trial. The court noted that engaging in a factual inquiry of what
constitutes a taking under the Fifth Amendment requires the
examination of three factors: (1) the economic impact of the
regulation, (2) the extent to which the regulation interferes with
reasonable investment-backed expectations, and (3) the character of
the government action.
Noting the complexity of the case, the inability of the court to
decide what facts are relevant in this case of first impression, and
having no set formula for determining when justice and fairness
require that economic injuries caused by public action be
compensated by the government, the court denied the Corps' motion
in part, except insofar as it sought to prevent the Normans from
challenging the validity or authorization of the government actions.
D.M. Shohet

UNITED STATES DISTRICT COURTS
Allstate v. City of Chicago, No. 02 C 5456, 2003 U.S. Dist. LEXIS 6180
(N.D. IMl. Apr. 10, 2003) (dismissing insurance company's subrogation
claim under the Clean Water Act for lack of subject matter
jurisdiction).
Allstate Insurance Company and various insurance carriers
("Allstate") sued the City of Chicago and Harza Environmental
Services (jointly "Chicago") alleging violations of the Clean Water Act
("CWA"). Allstate alleged that Chicago's faulty sewer system design

resulted in flooding and sewer discharge into basements and navigable
waters, and exceeded wastewater discharge allowed under the CWA.
Allstate maintained a subrogation claim of relief regarding the alleged
violations of the CWA, nuisance and trespass, based on property
damage sustained and insured's loss of use and enjoyment of the
ecosystems affected by the discharges. Chicago argued that Allstate
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requested inappropriate relief and moved for dismissal of the CWA
claims for lack of both adequate notice and standing. Chicago further
argued for and established discretionary immunity for the other
counts.
Allstate attempted to proceed under the doctrine of associational
standing as measured in Hunt v. Washington State Apple Advertising
Commission, allowing an association to sue on behalf of its members if
(1) the individual members otherwise had standing to sue, (2) the
individual's participation was not required, and (3) the association's
interest in the suit is "germane to the organization's purpose." The
court rejected this argument citing Group Health Plan, Inc. v. Philip
Morris Inc., where the court found that an insurance company did not
qualify as an association, those insured did not qualify as members,
and thus their relationship did not support an assertion of
associational standing. The court stated that even if Allstate had
fulfilled the criteria for associational standing, the interests that
Allstate sought in the present case were not germane to the
organization's purpose. The court stated that Allstate's purpose was to
collect, pay out and recoup claims, not to prevent discharges as
regulated by the CWA or to protect their clients' desire for a clean
ecosystem.
The court ruled that Allstate's subrogation claims allowed for only
flood damages and similarly related damages and refused to apply the
subrogation doctrine to either the CWA claim or the claim for loss of
The court
recreational use of water affected by the discharge.
therefore dismissed the CWA claim for lack of subject matter
jurisdiction.
GerrittJamesKoser

Friends of the Everglades, Inc. v. S. Fla. Water Mgmt. Dist., No. 02-

80309, 2003 U.S. Dist. LEXIS 13827 (S.D. Fla. July 1, 2003) (granting
joint emergency motion for immediate stay when the United States
Supreme Court granted certiorari on the same issue of whether an
NPDES permit under the Clean Water Act was required to operate
pumps that do not themselves add pollutants to U.S. Waters, but pump
water from sources containing preexisting pollutants).
Friends of the Everglades ("Friends") brought suit in the United
States District Court for the Southern District of Florida against the
South Florida Water Management District ("SFWMD") for discharging
pollutants into Lake Okeechobee through pumps S2, S3, and S4 by
back pumping water containing pollutants from canals south of the
Lake into the Lake. Friends argued that the Clean Water Act ("Act")
required National Pollutant Discharge Elimination System ("NPDES")
permits because the back pumping constituted a discharge of
pollutants from point sources into navigable water of the United
States. Both parties moved the court for an immediate stay of

